THE IMPACT OF LEGALLY INAPPROPRIATE
FACTORS ON DEATH SENTENCING FOR
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This study examines the racial, ethnic, and geographical
variations present in the imposition of the death penalty in
California. In doing so, it analyzes all reported homicides
committed in California during the 1990s, comparing those
that resulted in a death sentence with those that did not.

I. OVERVIEW

A. The Death Penalty in California, 1972-2003
In February 1972, the California Supreme Court emptied
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Furthermore, our findings are remarkably consistent with the
results of other studies that have found race and regional
effects, even after controlling for more variables than we were
able to include.*® Thus, we believe that even if the scope of
this study were greatly expanded, the regional and victim
race/ethnicity effects would not disappear and may even
enlarge.

Our study also highlights broader concerns about data
quality and availability of the comprehensive data that would
be necessary to thoroughly monitor and evaluate criminal
justice decisions. Such issues raise crucial questions about
the interest and, more fundamentally, the ability of the State
to monitor its death sentencing process. A comprehensive
and effective monitoring program needs to track all homicide
cases from arrest though appeal. To accurately assess the full
range of factors that may or may not affect criminal justice
decisions, all links and actors in the decision-making process
must be monitored. This necessitates collecting information
from the very start of the process, including information on
the character of police investigations and prosecutorial
charging decisions. For example, if police devote more
resources to the investigation of the homicides of wealthy
white victims than to other cases, and/or prosecutors modify
their charging decisions in such circumstances, even if all
subsequent decisions are fair, then racial and class bias will
still permeate the system and potentially affect the outcome.
Improper decisions made early in the process later become
invisible if they are not properly documented. As a result,
some cases may be pursued more vigorously “based on the
evidence” when, in fact, the evidentiary collection process
and/or the charging process were themselves potentially
biased to an unknown and undocumented degree.

Despite these limits, the above data show strong
disparities in death sentencing in California for homicides
committed in the 1990s. The data clearly indicate that the
race and ethnicity of homicide victims is associated with the
imposition of the death penalty.’® Overall, controlling for all
other predictor variables, those who kill non-Hispanic African

149. See, e.g., David C. Baldus & George Woodworth, Race Discrimination in
the Administration of the Death Penalty: An Ouerview of the Empirical Evidence
with Special Emphasis on the Post-1990 Research, 39 CRIM. L. BULL. 194 (2003).

150. See discussion supra Part IILA.
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Americans are 59.3% less likely to be sentenced to death than
those who kill non-Hispanic whites.’®  This disparity
increases to 67% when comparing the death sentencing rates
of those who Kkill whites with those who kill Hispanics.’*® The
differences are especially remarkable in cases where there
was only one victim and where the homicide did not include
additional felonies.’®® In these cases, those who kill non-
Hispanic whites are 7.6 times more likely to be sentenced to
death than those who kill non-Hispanic African Americans,
and 11 times more likely to be sentenced to death than those
who kill Hispanics.’® Where one of the two identified
aggravating circumstances above is present, those who kill
non-Hispanic whites are still 2.28 times more likely to be
sentenced to death than other homicide offenders.'?

The data also show geographic variations in rates of
death sentencing. Excluding counties with smaller
populations, death sentencing rates vary from roughly .005%
of all homicides to rates five times higher.'®® Those counties
with the highest death sentencing rates also tend to have the
highest proportion of non-Hispanic whites in their population
and the lowest population density.’®” When the effects of all
variables are considered simultaneously, death sentencing
rates are lowest in counties with the highest non-white
population.

Although differences in data sources and methods of
measurement make precise comparisons impossible, the
correlation between death sentencing and victim
race/ethnicity in California is similar to patterns found in
several other states where the death penalty has been studied
in recent years. For example, in our study of 1696 felony-
homicides accompanied by other felonies in Florida, 1976-
1987, we found that those who killed whites were nearly 5
times more likely to be sentenced to death than those who
killed African Americans.’® In Illinois, an analysis of 4182

151. See supra note 141 and accompanying text.

152. See supra note 142 and accompanying text.

153. See discussion supra Part IILA.

154. See supra tbl.6.

155. See discussion supra Part IILA.

156. See supra tbl.8.

157. See discussion supra Part 111.B.

158. Michael L. Radelet & Glenn L. Pierce, Choosing Those Who Will Die:
Race and the Death Penalty in Florida, 43 F1A. L. REV. 1, 24 (1991). The
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cases in which defendants were convicted of first-degree
murder between 1988 and 1997 found that “3.8% of the first-
degree murder cases where the victim(s) was white resulted
in a death sentence, versus 1.1% of the cases where the
murder victim(s) was black, and 1.5% of the cases where the
victim(s) was Hispanic.”®® Thus, those who killed whites
were 3.45 times more likely to be sentenced to death than
those who killed African Americans.!®® A study of death
sentencing in Nebraska between 1973 and 1999 found that
among death-eligible cases in the major urban counties, 20%
of those who killed whites were sentenced to death (17/84),
compared to 11% of those who killed African Americans
(3/28).1%! Similar differences have also been found by recent
studies in Arizona, Maryland, North Carolina, and
Philadelphia, and in studies of homicide cases under federal
jurisdiction.'6?

Research on the issues addressed in this study could
easily be expanded. A more comprehensive study would
identify homicide cases in which a jury decided to reject a
death sentence for a given defendant, thereby distinguishing
prosecutorial behavior'®® from jury behavior.'®* More broadly,
future researchers might identify all cases where defendants
were eligible for the death penalty,'® and distinguish them
from those cases where prosecutors sought, or a jury imposed,
a death sentence. Such studies could also gather more
information on “special circumstances” and examine how the
race/ethnicity effects are either increased or decreased when
special circumstances are considered. Such data would allow

Florida data showed that 16.2% of those who killed whites, and 3.3% of those
who killed African Americans, in felony-homicides accompanied by other
felonies were sentenced to death. Id. at 23-24.,

159. Pierce & Radelet, sypra note 114, at 62-63.

160. See id.

161. David C. Baldus, George Woodworth, Catherine M. Grosso & Aaron M.
Christ, Arbitrariness and Discriminaiion in the Administration of the Death
Penalty: A Legal and Empirical Analysis of the Nebraska Experience (1973-
1999), 81 NEB. L. REV. 486, 583 (2002).

162. For a review of these and other studies, see Baldus & Woodworth, supra
note 149.

163. Prosecutorial behavior includes making the decision to seek the death
penalty.

164. Jury behavior includes imposing death sentences.

165. Under current law, a defendant is eligible for the death penalty if he or
she is convicted of first-degree murder with special circumstances. CAL. PENAL
CODE § 190.2 (Deering 2005).
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researchers to discover which types of cases are most strongly
correlated with race and ethnic factors. The most
comprehensive type of study would collect data for all discrete
stages of the process, from arrest through imposition of
sentence, from any potential capital case. Such a study is
essential because extra-legal factors may affect decisions
throughout the criminal justice legal process. For example,
extra-legal factors that may affect decisions in earlier stages
of the process'® can become masked at later stages because
they then appear to be legally appropriate factors.¢’

In short, the data on California homicides in the 1990s
show widespread disparities in the way the death penalty is
applied, and many of these inconsistencies are correlated
with the homicide victim’s race and ethnicity.

166. For example, a prosecutor’s racially-biased decision to charge a
defendant whose victim is white with an accompanying felony, but not if the
victim were a non-Hispanic African American, may affect the outcome of the
case.

167. Future studies should also examine the possibility of gender effects.
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APPENDIX A

WEIGHTING OF FBI DATA

Table A-1 compares Vital Statistics homicide counts for
1990 through 1999 with homicide counts derived from the
FBI's SHR reports. In order to align the definitions of
homicide from these two data sources, justifiable homicides
committed by private citizens'®® were added to FBI murder
and non-negligent manslaughter data. The FBI program
collected information on 734 justifiable homicides by private
citizens in California over the period 1990 to 1999.'® When
added to the murder/non-negligent manslaughter counts, a
total of 33,138 homicides are included in the SHR data.

168. The data about justifiable homicides committed by private citizens to
which this refers are collected by the FBI Supplementary Homicide Reporting
System, but not included in the official FBI homicide statistics.

169. See The National Archive of Criminal Justice Data Home Page,
http//www.icpsr.umich.edw/NACJD/ (last visited Nov. 1, 2005), which provides
reference materials and data for each year of the FBI Supplementary Homicide
Reports used in this research.
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Table A-1

Comparison of Vital Statistics to SHR Victim Data
(The Basis for Weighting SHR Data)

[Vol: 46

1 SI21R 3 Ratio of
Race of Vital Criminal Total SHR Column 1
Victim Statistics rimina Homicide | to Column
. . Homicide . ye  abe vors
Victims . e s Victims 3
Victims
White non- 8136 7208 7357 1.1059
Hispanic
African
American 9338 8806 9101 1.0260
Non-
Hispanic
Hispanic 14,089 13,630 13,868 1.0159
Other Race,
non- 2037 1417 1441 1.4136
Hispanic
Unknown 314 1343 1371 .2290
TOTAL 33,914 32,404 33,138 1.0234

* Vital Statistics homicide data include willful and justifiable
homicides, and justifiable homicides by civilians, but excludes
homicides by negligence and legal homicides by police.

** This category includes criminal homicides only. It excludes
homicides by negligence, homicides by police, and justifiable
homicides by private citizens.

*** This category represents FBI criminal homicides, adjusted by
including justifiable homicides by private citizens in order to be
comparable to the Vital Statistics definition of willful homicides and
for the purpose of computing a weighting factor to adjust FBI data
for underreporting.

*** This column shows the weights used to adjust the FBI offender
estimates, obtained by dividing Column 1 figures by Column 3
figures.

As column one of Table A-1 shows, Vital Statistics
counted 33,914 homicides in California in the 1990s—776
(2.3%) more than in the FBI data. This difference is small,
and not surprising, given the fact that state laws mandate the
collection of Vital Statistics death certificate data and that
collection procedures have been in place for decades.' In
large part, this discrepancy is probably due to a small number

170. See supra note 90 and accompanying text.
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of police departments that did not report some or all of their
homicides to FBI data collection agencies.

Although the overall difference between the FBI and
Vital Statistics homicide tallies is small, there are important
variations in the counts on the basis of victim race/ethnicity.
Vital Statistics counted 9338 non-Hispanic African American
homicide victims, while the FBI data counted only 9101—a
difference of 2.6%. Similarly, Vital Statistics counted 14,089
Hispanic homicide victims, versus 13,868 reported by the
FBIs—a difference of 1.6%. In contrast, Vital Statistics
reported 8136 non-Hispanic white homicide victims, versus
7,357 counted by the FBI system—a difference of 10.6%.

The somewhat greater discrepancy between Vital
Statistics and FBI estimates of non-Hispanic white victim
homicides undoubtedly arises because of incomplete
race/ethnicity information in the FBI data. Race/ethnicity
information is missing for 1,371 (4.1%) of the FBI victims in
California over the 1990-1999 period. There are missing
race/ethnicity data for only 314 (.9%) of the Vital Statistics
victims over the same period.

Fortunately, the problem of underreporting of FBI data
in California appears to be minor. To correct the small
underreporting problems in these data, we used Vital
Statistics data to differentially weight (by race/ethnicity of
victims) the FBI data. The last column of Appendix Table 1
reports the weights that we used to adjust the FBI data.
These weights are calculated for specific categories of victim
race and ethnicity. They are calculated simply as the number
of homicides for a specific racial/ethnic category (estimated by
Vital Statistics), divided by the comparable total number
estimated by the SHR program.
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APPENDIX B

OFFENDER RACE AND ETHNICITY EFFECTS

The potential effects of the defendant’s race and ethnicity
on the probability of receiving a death sentence can be
examined with FBI data since these data include information
on the race, ethnicity, age, and gender of both the victim(s)
and the offender(s).”* This type of information also allowed
us to examine any possible effects of the offender’s
race/ethnicity in conjunction with the race/ethnicity of the
victims. -

Table B-1 presents death sentence rates by the race and
ethnicity of offenders using our weighted FBI homicide
offender data. The results show that when there are no
controls for the race and ethnicity of homicide victims, the
offender’s race and ethnicity are significantly related to death
sentencing decisions.’™ Specifically, Table B-1 shows that
white offenders are more likely to receive a death sentence
than offenders from other races/ethnicities. However,
because most homicide incidents are intra-racial (i.e., the
offender and victim are both members of the same race/ethnic
group), the potential effect of the defendant’s race/ethnicity
on death sentence rates needs to be examined in conjunction
with the victim’s race/ethnicity. Table B-2 shows the very
strong relationship between the race/ethnicity of offenders
and victims: 81.4% of the homicides with solely non-Hispanic
white victims are committed by white offenders; 67.9% of
homicides with solely non-Hispanic African American victims
are committed by African American offenders; and 78.3% of
homicides with solely Hispanic victims are committed by
Hispanic offenders.

When deéath sentencing rates are examined for the
race/ethnicity of offenders, controlling for the race/ethnicity of
victims, the impact of offender’s race/ethnicity largely
disappears or is reversed. Table B-3 examines death
sentencing rates by the race/ethnicity of offenders, controlling

71. See The National Archive of Criminal Justice Data Home Page, supra
note 169.
172. See infra app. b, tbl.b-1.
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for the race/ethnicity of victims. Among homicides with non-
Hispanic white victims, non-Hispanic African American
offenders show the highest likelihood of receiving a death
sentence.'”  For homicides with non-Hispanic African
American victims, Hispanic offenders are the most likely to
receive a death sentence.!™ Among cases with Hispanic
victims, death sentences are most likely for non-Hispanic
white offenders.!®

In contrast, comparing death sentencing rates across
categories of offender race/ethnicity shows that in five of six
possible comparisons, those homicides with non-Hispanic
white victims show higher death sentence rates than other
victim race/ethnicity groups.'” Overall, these results indicate
that the race/ethnicity of victims, but not of offenders, is
consistently related to death sentencing rates.

173. See infra app. b, tbl.b-3.

174. See id.

175. See id.

176. See id. col. 3. The six comparisons are as follows: non-Hispanic white
defendant and victim versus (1) non-Hispanic African American victim (1.8783
v. 0) and (2) Hispanic victim (1.8783 v. 1.8519, which is not significant); non-
Hispanic African American defendant and non-Hispanic white victim versus (3)
non-Hispanic African American victim (3.455 v. .672) and (4) Hispanic victim
(3.455 v, .563); Hispanic defendant and non-Hispanic white victim versus (5)
non-Hispanic African American victim (1.914 v. .895) and (6) Hispanic victim
(1.914 v. .402).

HeinOnline -- 46 Santa Clara L. Rev. 45 2005-2006



46

SANTA CLARA LAW REVIEW

Table B-1

[Vol: 46

Death Sentence Rates for Offenders by Offender Race/Ethnicity

Based on Weighted SHR Offender Data

Ratio of
SHRF Death White
Race of Offenders Death Sentence Offender Rate
Offender W ?nh ted Sentences | Rate per 100 to Other
eig Offenders Victim Race
Rate
White non- 5169 103 1.993
Hispanic
African
American 7888 101 1.280 1.56
non-Hispanic
Hispanic 11,127 81 728 2.74
Other race, 1289 17 1.319 1.51
non-Hispanic
Total 25,473 302 1.186

Chi Square = 49.431;df = 3; p < .001.

Table B-2

Distribution of Victim Race/Ethnicity by Offender Race/Ethnicity
Based on Weighted SHR Offender Data (Multiple Race/Ethnicity
Homicides Excluded; Where the Race/Ethnicity of the Offender is
Unknown, the Tabulations Are Not Shown)

Race/Ethnicity of Offender
Race/Ethnicity of | " 2ite African | Other
. . non- American Hispanic non-
Vietim . . . . . .
Hispanic | non-Hispanic Hispanic
White non- 81.4 12.5 11.7 14.7
Hispanic
African American 4.7 67.9 7.0 4.4
non-Hispanic
Hispanic 104 15.8 78.3 10.6
Other non- 3.2 3.4 2.7 69.8
Hispanic
Unknown
Race/Ethnicity 3 B 2 5
Total Cases 5169 7888 11,127 1288
Total Percent 100.0 100.0 100.0 100.0

Chi Square = 37212.601; df = 16; p < .001.
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Table B-3
Death Sentence Rates for Offenders by Offender Race and Victim
Race/Ethnicity Based on Weighted SHR Offender Data

Race of Death Death
Cases Sentences per
Defendant Sentences
100 Suspects
Race of Victim: White non-Hispanic
White non- 4206 79 1.8783
Hispanic
African American 984 34 3.455
non-Hispanic
Hispanic 1306 25 1914
Total 6496 138 2.1244
Chi Square = 9.885; df = 3; p = .020.
Race of Victim: African American non-Hispanic
White non- 244 0 .0000
Hispanic
African American 5355 36 672
non-Hispanic
Hispanic 782 7 .895
Total 6381 43 6739
Chi Square = 2.228; df = 3; p = .527.
Race of Victim: Hispanic
White non- 540 10 1.8519
Hispanic
African Ameri.can 1243 7 563
non-Hispanic
Hispanic 8715 35 402
Total 10,498 52 .4953
Chi Square = 21.830; df = 3; p < .001.
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