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I.  INTRODUCTION

Through this motion, the Cyrus defense seeks a Court Order directing the

disclosure of information through the Office of the U.S. Attorney, bearing on the integrity,

validity, and believability, of the several convictions obtained by the Government in the

jury trial of this matter.  The convictions at issue are those depending, at least in part, on

testimony concerning the operations at the San Francisco Police Department Crime

Laborato ry, including  testimony bearing on drug-related  issues.  It is axiom atic, in this
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serious case, that at least some of the sentencing issues that this Court will have to decide,

including the ultimate sentences on drug-specific, and drug-related, counts will be

dependent not only on the believability of testimony that illegal d rugs were involved  in

this case, but also on the believability and integrity of the evidence demonstrating the

relative w eight of  the drugs involved.  

The reason for this motion has been explained, to a degree, in a motion to continue

the sentencing date to permit effective case preparation of the merits of this case (Doc.

1610, the motion, and Doc. 1611, the supporting declaration).  The motion at issue, which

was not opposed by the Government (Doc. 1613), mainly because no probation report had

been prepared, was granted by the Court in an Order issued  on April 7, 2010 (D oc. 1614).

There were various intersecting predicates for the bringing of this motion for

discovery .  First, beginning in early M arch, 2010 , counsel for  the defense  (as evidenced in

the supporting Declaration of counsel) saw press coverage of an investigation into alleged

improprieties at the San Francisco Crime Laboratory.  In close conjunction with that

observation, undersigned counsel received an email from Assistant U.S. Attorney William

Frentzen on March 10, 2010 asking whether the undersigned had seen local news coverage

about Crim e Lab issues.  Thereafter, on March 18, 2010, the defense wrote a  letter to

counsel for the Government requesting  information (Exhibit A , March 18, 2010 discovery

letter, appended to counsel’s Declaration).  The defense sent a second letter dated March

30, 2010 seeking further inform ation (Exhibit B).  

The information at issue was related in part to what was initially reported in the

press as an investigation into the alleged disappearance of some drug evidence, and

information that resulted in an investigation into the operation of the SF Police Department

Crime Laboratory (as a whole), wh ich conducted  the drug testing  involved in this  case.  

For the convenience of the Court, the defense has prepared a time-line (infra)

setting out the  significant developments that precede the bring ing of this motion.  This

motion is necessitated by the  following developments.  Mr. Cyrus has been conv icted of a

series of offenses, several of which were based in part on expert drug identification
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testimony, and on testimony concerning the  aggregate  and (in certa in cases) the specific

weigh t of drugs alleged  in the va rious charges in  the redacted Ind ictment.  

After the verdict in this case, but prior to sentencing, evidence has surfaced, some

of which has issued from the SFPD, to the effect that: 1) one of the criminalists who

testified in this case, Debbie Madden, had been the subject of a criminal prosecution, and

criminal conviction, prior to her testimony in this case; 2) Ms. Madden has been the

subject of a recent investigation into alleged malfeasance in her professional duties as a

drug analyst at the SF Crime Laboratory; 3) Ms Madden in turn made allegations

concerning the slopp iness of work in the C rime Laboratory; 4) the M adden allegations are

in line with findings made by a site inspection team of the American Society of Crime Lab

Directors (ASCLD), which issued a report on the Crime Laboratory in November, 2009;

and by a two-day audit conducted by law enforcement auditors apparently at the request of

the SFPD in  late March, 2010.  

The Cyrus defense had alleged in pre-trial motions:  first, that no analyst who tested

suspected drugs would have an independent recollection of the analyses; second, that the

drug identification and weighing procedures were inadequate, and unreliable; and third,

that, in addition, any documentation alleged supporting d rug identification laboratory

procedures, and drug weights, were insufficient to establish the reliability and validity of

any opinions.  The defense had also sought a Court Order that any further information and

evidence bearing on drug identification and w eight testimony be prov ided.  These matters

were addressed  in the Cyrus defense ’s Trial Motion No. 18, Motion to Exclude Expert

Testimony Based on Laboratory Work, etc.  Trial Motion No. 18 was filed as Doc. 914 on

August 28, 2008.   T hat same day, the Cyrus defense  filed a motion to exclude “forensic

science testimony on drug and firearms where destruction of the suspected drugs or

weapons... render the basis for expert opinion unreviewable.”  This was defense Trial

Motion No. 20.  The Government opposed both, the Court denied any pre-trial hearings on

the motion, but did allow inquiry into drug analysis methodologies at the time of the

testimony of the various witnesses.
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During the trial, on March 24, 2009, the Government called Lois Woodworth, an

analyst at the SFPD Police Crime Lab to testify about her analysis of suspected drug

evidence.  Later, on April 6 and 7, 2009, the Government called a series of witnesses who

either had been  drug analysts, or  were currently  drug analysts, at the SF Crime Laborato ry. 

These w itnesses included Corbin Yem ; Michae l Tan; Debbie Madden; Daniel Lee; F rancis

Woo and Ralph Whitten.  All of the testimony was given subject to motions to strike based

on reiterated ob jections  by the defense .  The Court heard and  denied  the motions to s trike.  

Having gleaned information in the public domain that might bear on the validity of

the convictions in this case, the Cyrus defense has sought, on its own, to obtain as much

information  as it can, relying  on media sources; court filings; mee tings with counsel,

former lab employees, and other persons knowledgeable about the SFPD Crime Lab

situation.  At this juncture, the defense is informed (mainly through media sources

reporting alleged statements by SFPD spokespersons) that the SF Crime Laboratory has

stopped w ork by its drug analysis unit pending  further audit procedures, and efforts to

comply with audits already conducted in 2009 and 2010.  The defense’s efforts have not

yielded access to information that is critica l to understanding whether the scientific

evidence tendered to the jury in this case was misleading and unreliable to the point of

requiring convictions to be vacated.  A s the undersigned prepared this p leading, bo th

media courses and local counsel have indicated that there is a movement towards auditing

the DNA section of the SFPD Crime Lab because of allegations of improper procedures,

and in one specific case, of potential malfeasance.

The defense’s concern in bringing this motion is to use legally permiss ible means to

obtain information that Mr. Cyrus is entitled to - which is information bearing on the

believability, reliability, and truthfu lness of the evidence p resented against him.  A t this

juncture, the Government has not provided the defense any information pursuant to written

discovery  requests.  It may be that the federal Government (notwithstanding s tatements

and press accounts attributed to the O ffice of the U .S. Attorney) does not have access to

information that is sought in this motion.  Since the Office of the U.S. Attorney has issued
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statements to the effect that it is reviewing the implications of SFPD drug issues.  The

defense notes that in a story bearing in part on the Cyrus defense’s motion to continue the

sentencing in this matter, the legal newspaper The Recorder states: “A spokesman for the

U.S. Attorney’s office said on Friday the government is working on preparing a response

to Cyrus’ m otion but tha t he had no  further comment on w hat, if anything , the office is

doing to handle the implications of the Crime L ab scandal on federa l cases.”  (From April

6, 2010 article from The Recorder entitled “San Francisco Crime Lab Scandal is Fiasco for

Law Enforcement and Feast for Defense Bar”).  The same article indicates that in another

case pend ing in this Court, one of the  U.S. Attorneys in this case (Mr. F rentzen) allegedly

argued in a motion about an ongoing audit of the Crime Lab (Moser article, final

paragraphs, Exhib it C).1  Depending on the Government’s viewpoint, the defense

respectfully notes that the only alternative open to it (other than taking the time to see what

results may be produced at the state courthouse), is to apply for this Court to issue Rule 17

subpoenas directed at the SFPD, any auditing body, and any investigating bodies

providing  the information sought in the instant motion so that the Court and Government,

as well as the defense, have some notion of how problematic the ‘San Francisco lab

scanda l’ is with  respect to the in tegrity of the convictions  in this case.  

Mr. Cyrus has made a detailed, and ample, showing entitling him to any

information bearing on the credibility of testimony provided, and on the integrity of the

evidence used to convict him in these matters.  If the Government has information in hand,

that information must be provided  to the defense.  If it does no t, then the defense requests

that the Court use the showing made here to permit the defense to issue Rule 17 subpoenas

addressed to the SFPD allow ing the requested information  to be provided .  

II.   PERTINENT TIME-LINE

!    August 28, 2008, the defense filed motions to exclude drug identification

and drug we ight evidence, and testimony based on unre liable laboratory
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practices and unreliable  and unverifiable labora tory documentation , as well

as on insufficient evidence due to the loss or destruction of drug evidence,

and a failure to make such evidence available to the defense for retesting,

and/or failure  to provide adequate documentation to allow  the defense  to

have drug testing identification and weight verified.

 !    February 20, 2009 (Doc. 1222), the Government filed a redacted Indictment

alleging a conspiracy to d istribute and possess with intent 50  grams or more

of cocaine base in Count 1, in violation of 21 U.S.C. §846.  There are 32

overt acts, the majority of which involve allegations of the possession of

cocaine or cocaine base, with weight allegations; in Count 2 a violation of 18

U.S.C. §1962(d) conspiracy to participate in a RICO enterprise.  The

enterprise known as “Page Street” among other things is alleged to be

involved in ongoing drug comm erce as alleged in Racketeering Act 1.  There

are 15 Racketeering Acts alleged.  Acts 1; 2; 3; 5; 7; 10; 12 involve drug

offenses.  Count 3 charges the VICAR attempted murder of Marcus

Atkinson; Count 4 the assault with a deadly weapon on Marcus Atkinson is a

VICAR offense; Count 5, the murder in aid of racketeering of Joseph Hearns

is a VICAR offense; Count 6, the kidnaping of Joseph Hearns is a VICAR

offense; Count 7, the murder of Randy Mitchell is a VICAR offense; Count

8, the murder of Raymond Jimmerson is a VICAR offense; Count 9, the

murder of Mr. Jimmerson to prevent testimony or communication with a law

enforcement officer under 18 U.S.C. §1512(a); in Count 10, the murder of

Mr. Jimmerson as witness retaliation under 18 U.S.C. §1513(a); in Count 11,

the August 31, 2002 possession with intent to distribute 5.88 grams of

cocaine base by Mr. Cyrus; Count 12, the possession of the same cocaine on

the same day within a thousand feet of an elementary school; Counts 13

through 16, weapons counts associated with the shooting of Marcus

Atkinson; the killing of Joseph Hearns; Randy Mitchell and Ray Jimmerson,
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Jr.  

!   March 24, April 6 and 7, 2009 - over objection, drug analysts from the

SFPD, including Debbie Madden, testify as to both drug weights and drug

identification.  Objections in advance of the testimony and motions to strike

the testimony overruled .  Evidence  concerning laboratory  procedures is

taken.  

May, 2010 guilt verdicts

! November, 2009 ASCLD lab inspection report - indicating that the San

Francisco Criminalistics Laboratory has inadequate chain of custody

records; has insufficiently detailed documentation to support the conclusions

and opinions reported by examiners; does not require technical review of

reports; does not use annual blind p roficiency testing; could not demonstrate

to the site team qualifications for ongoing competency testing of analysts;

and does not maintain a generally clean work area.

! March 9, 2010, SFPD George Gascon issues a press release (Exhibit D) that

states that an employee made allegations about practices in the Crime Lab

that do not meet professional standards.

! March 11, 2010, San Francisco Public Defender Jeff Adachi addressed a

letter to DA Kamala Harris (SF District Attorney) which was published in 

some media outlets requesting information in response to reports that analyst

Debbie Madden had  been implicated in taking cocaine from drug samples.

! March 18, 2010, the Cyrus defense writes its first letter requesting

information on  SFPD  lab matters to the  Office  of the U .S. Attorney.  

! On March 23-25, 2010, a specifically commissioned lab audit focused on the

drug ana lysis section occurs, which includes some inte rviews of analysts

(not included in the audit report), which concludes that there are some issues

at the Lab that require response, including balance and instrumental

calibration records
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! March 24, 2010, according to a press report attributed to the American Bar

Association, SF Superior Court Judge Massullo is said to be reviewing 1,100

Crime Lab documents concerning drug cases. 

! March 25, 2010, undersigned Cyrus counsel attends a meeting at the SF

Public  Defender’s of fice involving many local crim inal defense lawyers, a

former  SFPD  Crime Lab director, and SF Public  Defender Jeff  Adachi. 

Information about the SFPD Crime Laboratory situation is discussed, as are

a number of plans for litigation in state court cases.

! March 30, 2010, the Cyrus defense makes its second written request for

SFPD related Crime Lab material.

! April 9, 2010, attorney David Wise addresses a discovery request to the

Office of the SF District Attorney requesting further information about the

SFPD Crime Lab DNA section, which is alleged by Mr. Wise to have had

two demonstrated instances of sample contamination, one disclosed by the

DA, and the other by the defense.  Mr. Wise indicates an understanding that

there is ongoing  audit.  

! April 13, 2010, SF Superior Court Judge  Christine M assullo orders materials

disclosed to the defense.  Local newspapers continue covering SFPD Crime

Lab sto ries.  

! April 15, 2010, local newspapers cover the release of SFPD drug analys is

section information.  Analyst Debbie Madden is quoted as saying that police

investigators would see drug weight “discrepancy in a lot of different cases.” 

She was also quoted as saying  that drug weights were off “tons of times,”

that the discrepancies were never reported, and that “we just kinda just

laughed at it.”2

! April 22, 2010, the Bar Association of San Francisco reports to its criminal
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law panel members that some SFPD lab-related material is being distributed

to local counsel under a protective Order.  Mr. Cyrus’ counsel have not

received this material.    

III.  STATEMENT OF PERTINENT FACTS

Above, the Court has a summary of the background to this defense motion.  Below,

the Cyrus defense is providing an admittedly basic summary of trial testimony to provide

the Court a case-spec ific showing of the background for the bring ing of this discovery

motion.  The factual background summarized here is the testimony of analysts and

crimina lists from the SFPD who testified abou t drug identification and  weigh ts at trial. 

The Cyrus defense is preparing a more elaborate and detailed statement of facts to address

the specific drug analyses testified to by each separate analyst.  It will be submitted to the

Court under separate cover.  The objective of the following statement of facts is to provide

an outline of the factual background that the Cyrus defense believes is important to an

understanding of the basis for this discovery motion.3  

Lois Woodworth, a criminalist who had worked at the SFPD Crime Lab for eight

years, possessed a B.S. degree.  She described SFPD laboratory procedures, and the

analytical methodology employed with suspected cocaine.  According to her, once the

suspec ted drugs were in the lab, the law enfo rcement packaging w as opened (RT  6205) , a

suspect ev idence weight was  recorded.  T he analyst then proceeded with te sting.  With

suspected  cocaine base, a presum ptive and tw o confirmatory tests were done.  These tests

produced reactions that had to be  observed  and noted  by the ana lyst.  It was also  possible

to do confirmatory instrumental testing that produced spectra in the form of a print out (RT

6213) . 

The usual drug analysis results would be recorded on pre-printed lab forms, some
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of which would be reviewed to  ensure that there were no spelling errors and that the form

was properly signed and dated (RT 6237).  Some of the data would be entered into the

electron ic recording system ca lled “Cable.”  RT 6238.  

Over objection, Ms. Woodworth testified to her analysis in two different cases,

including one in the name of Denn is Cyrus, Jr.

Ms. Woodworth acknowledged that the SFPD Crime Lab was a “high throughput

operation.”  RT 6266.  She would work on 10 to 20 drug cases a day.  Unless instrumental

analysis through the use of gas chromatograph mass spectrometer was done, the on ly

documentation that could be reviewed would be “... handwriting on a Crime Lab narcotics

analysis report form.”  RT 6271:5-7.  The only way an independent scientist would have

of knowing what occurred in a given analysis would be to be familiar with the lab

operating procedures and to discuss a  particular test with the analyst.  RT 6272:9-19 .  

The ‘technical review’ of the paperwork produced was the confirmation of correct

entries on a lab sheet.  It was only  required to be done in about 10  percen t of the cases. 

RT 6285-86.  

According to Ms. Woodworth, the scales or balances that were in use to weigh

suspected drug evidence when she did her 2002 analysis in this case would have been

calibrated every six months, but she had no idea when the balance she used was calibrated,

and there was  no reco rd kept  of the ca libration  process.  RT 6287.  

Corbin Yem, analyst at the drug lab between 1994 and 2000, had worked on about

30,000 drug cases during his career.  RT 7192.  He  testified about two case-specific

analyses, noting that he  would  have done a p resumptive tes t and two confi rmatory tests. 

He would have logged in most of the entries on the Cable system, though some of the

entries would have been generated before  he worked on the case.  RT 7210-11.  The only

documentation he produced was a one-page pre-printed lab report.  The lab was not

accredited when Yem was there.  As for drug weight issues, Yem said that the scales and

balances would have been calibrated by someone else.  He did not know when the

balances were calibra ted.  He  had no  docum entation  showing any  calibration.  RT 7214. 
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Michael Tan, a retired SFPD criminalist, had also done thousands of suspected drug

cases.  He testified about analyses he did in 1998 and 2002 as pertained to this case.  He

did not recall the analyses, but he would have done a presumptive test and two

confirmatory tests for cocaine, and would have looked at the structure of a suspected

marijuana leaf and would have done some confirmatory testing.  He did not believe he

would  have done any instrum ental tes ting to confirm his other f indings.  

Asked about his recollection of the balance calibration process in 1998 and 2002,

he indicated that he felt the balances were calibrated at least once a year.  He had no idea

about the calibra tion reco rds for e ither yea r (1998  or 2002).  RT 7249-52.  

Debbie M adden, a c riminalist at the L ab, testified about drug analyses done in

2000, 2001, 2002, and 2009 - the last of these being further testing on a sample involving

Dennis Cyrus.  She would have recorded weights for suspected drugs, and did a

presumptive and two confirmatory tests for suspected cocaine.  She  had not no ted, with

one exception, whether the weights w ere net or gross. She had  done one confirmatory

instrumental analysis w ith a gas  chromatograph on one of the d rug sam ples (RT 7277-78). 

She could not reca ll why she had done the instrumental testing, and she had no idea w here

the documentation, or  spectra , for the gas chromatograph tes t was located.  RT 7295.  

The only documentation of a drug analysis that she would have normally produced

would have been the notes on the one-page pre-printed SFPD Lab drug analysis form,

though  the instrumenta l analys is should have  had a separate p rintout.  

As for the confirmation of drug weights, she thought that the balance was calibrated

twice a year by the company, and checked by the laboratory every month.  She did not

know what the parameters of error for the calibration process were.  She had no record of

calibration for any of the weighing involved.  RT 7304-06.  Ms. Madden also confirmed

that none of the p resumptive or  confirmatory tes ting was photographed. 

Daniel Lee had worked at the SFPD Crime Lab from 1974 to 2000.  He was asked

to testify about his work on a 1998 case, and on another in 1999.  One was a suspected

marijuana case, and the other a suspected cocaine case.  He had identified the marijuana
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through microscopic and color reagent tests, and the cocaine through the presumptive and

confirmatory testing.  He noted that with the confirmatory testing “... a picture is worth a

thousand words,” (RT 7325) though there were no pictures taken of his analyses.  He had

no documentation beyond the lab sheets, and  had done no instrumental ana lysis.  

As for the balances and scales used to weigh substances, he stated that some were

calibrated by an outside contractor and others were checked internally (RT 7334-35).  He

could not recall if any record of calibration was kept, and was not asked to review the

calibration related to his work (RT 7335-36).

Francis Woo, supervising criminalist at the SF Crime Lab had just retired after 33

years of service.  He had been in charge of the narcotics and chemical section since 2001,

and was asked about analyses that he had done in 1996, 1997, and 2001 in the context of

this case.  He usually would have written net weights, but had not recorded specific weight

categories on his lab sheets in this case.  H e too had tested suspec ted cocaine  with

presumptive and confirmatory testing.  While he believed he would have made bench

notes at the time of his testing, he no longer had them, and the only thing he would have

had to document his w ork were the p re-printed lab forms he  had filled out.  

Asked about the balance calibration process, he testified that the calibration was

done by an outside source at least once a year, and monthly internally.  RT 7377.  The lab

would have had a record of the calibration, but he had not been asked to bring any

calibration inform ation.  RT 7377.  

It would have been possible to take photographs of the analyses, but these were not

taken as a matter of routine, in part because of the case load, and the time it would have

taken to photograph the test results.  RT 7383-84.

Ralph Whitten, who had been at the Crime Lab (with a few years hiatus) from 1971

to 2005 , testified about analyses he had done in 2001 and 2004  - in four separate  cases. 

He too had reported weights and had done lab work to identify suspected cocaine by doing

a color test and some crystalline tests.  He then filled out a form.  While he acknowledged

that one of the options with drug analysis was instrumental work, he noted that there had
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been no GCMS machine available in the lab until the 1990's when it began moving

towards accreditation.  There were discussions about giving instrumental analysis of drugs

a greater role.  (RT 7423-24).  However, none of his analyses involved instrumental

analys is (in this case), and there w ere no photographic records o f them.  

The technical review of his work was simply the review of the filling out of the

forms (RT 7427-28).  

The balances were calibrated by an outside service and in the lab.  He had no

knowledge of calibra tion reco rds with  respect to the ba lances he used.  R T 7428.  

Motions to exclude  the testimony of all these analysts were brought prior to their

testimony; objections were made just before they testified; their testimony was made

subject to defense objections; it was received subject to a motion to strike; and the

defense’s motions to strike were denied.

IV. BASED ON THE ABOVE-DESCRIBED FACTS, THE COURT
SHOULD ORDER DISCOVERY, OR PERMIT SUBPOENAS, OR
BOTH.

In bringing a case against him, the Government developed evidence that Mr. Cyrus

was a member of a conspiracy to d istribute drugs (Count 1), and  a member of a

racketeering conspiracy involving the distribution of drugs (Count 2).  Evidence of drug

identification and drug weights was critical to demonstrate the existence of the elements of

these crimes.  Evidence of drug identification and weight was also focused on Count 11,

the August 31, 2002 possession with intent to distribute crack cocaine weighing

approximately 5.88 grams (Count 11), as well as Count 12 charging possession for

distribution of  crack cocaine within  a thousand feet of a public elementary school, a public

housing facility and a playground.  This incident is also alleged to have occurred on

August 31, 2002.  T he several V ICAR counts of w hich Mr. Cyrus was convicted (Counts

3-8) also depended on the existence of evidence to support the existence of a specified

racketeering en terprise involved  in drug  possession and sales.  

The Cyrus defense  sought adequate discovery prior to and during the trial of th is

case.  There is little doubt, based on a review of the record of this case, that Mr. Cyrus
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sought first to challenge, and then to open to question, the practices and procedures

pertinent to drug identification at the San Francisco Police Crime Laboratory.  While the

defense had been informed (as evidence by some of the cross-examination) of allegations

of dry labbing in the mid-1990's; of the SF Civil Grand Jury’s investigation of the

laboratory; and of periodic changes in the laboratory processes (and standard operating

procedures) as a result o f the accred itation process, the Cyrus defense d id not know that:

one of the testifying criminalists (Debbie Madden) had been convicted of a criminal

offense after the filing of the charges in this matter and prior to trial; there were questions

concerning this criminalist which were raised during the course of litigation between her

and the City and County of San Francisco; the criminalist at issue was suspected of using

cocaine from the SF Crime Laboratory in 2009; the same criminalist was of the opinion

that her colleagues used sloppy practices, including cavalier practices regarding drug

weights, and that there had been quality assurance problem s with the Crime Laboratory in

2009, and prior to that, but which were  not revealed in  publica lly available documents.  

As a separate matter, the defense in this case was unaware that information in the

possession of the SF Crime Laboratory would cause ASCLD’s site visitors in 2009 to find

chain of custody and documentation problems in line with the questions that the Cyrus

defense raised about the reliability and validity of laboratory practices at the SF Crime

Laboratory.  

During trial, the Cyrus defense made inquiry into the paucity of documentation of

drug identification testing a t the SFPD  Crime Lab that made the work of analys ts

essentially unreviewable by outside scientists, particularly where the suspected (or

identified) drugs had been destroyed, and thus were no t subject to re-testing.  Now , it

appears that the analyst whose alleged theft of drug evidence caused the current scrutiny of

the Lab has given an interview to SFPD investigators in 2010 admitting that the drug

analysis unit was sloppy in its work, and that reported drug weights were known to be

erroneous.  She repor tedly has said tha t this was a known ‘laughable ’ matter.  

Madden’s reported statements were foreshadowed by the testimony in this case.
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by Lab Scandal,” p.1, The Recorder, April 15, 2010.  

5 Ms. Madden had testified about SFPD drug lab procedures in 2006 in front of Judge
Alsup in U.S. v. Diaz, et al., CR 05-00167 WHA.  Ms. Madden had not testified about drug
weight issues at any length in that case.  
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All of the analysts who testified in the case had varying descriptions of when, and

by whom, balance and scale calibration were performed - and there were varied opinions

about when the calibration actually occurred.  One or two of the analysts testified that the

calibration was  likely recorded  (though others stated that they knew of no such records). 

None of the analysts ever produced such calibration.  It has now been reported that Ms.

Madden be lieved that drug weigh ts were  incorrect “tons  of times ,” and that analysts “...

kinda just laughed at” the discrepancies - which  they did no t report.4  

Clearly, had defense counsel had in hand an allegation from an experienced, long-

tenured, SFPD drug analyst (like Ms. Madden) that she observed sloppy or dishonest

practices at the Crime Laboratory, that information would have been explored at some

length in the defense’s effort to demonstrate the existence of less than reliable evidence of

drug identification and w eight.5

Moreover, the fact of Ms. Madden’s conviction on state domestic abuse charges (as

misdemeanors) should have been revealed to the defense.  She was tried in 2007.  The

existence of a conviction is subject to inquiry during a criminal trial.  FRE 609(a) and (b)

permit such  inquiry.  Ev idence of the bare fact o f the convic tion, and som e greater de tail,

may be permitted.  See U.S. v. Estrada, 430 F.3d 606, 616 (2nd Cir. 2005).  Crimes of

dishonesty are admissible regardless of whether the offense is for a misdemeanor or

felony.  FRE 609(a)(2).  On the other hand, generally, crimes of violence are not crimes of

dishonesty.  U.S. v. Glenn, 667 F.2d 1269, 1273 (9th Cir. 1982).  The elements of a crime

can he lp resolve whether it involves d ishonesty.  

Where an individual is tried for a criminal offense, gives a statement to law

enforcement officers , and then testifies  at trial, there may be a basis for impeachment. 
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Thus even if a criminal conviction  is not of itself adm issible as impeachment, it is possible

that some aspects of a criminal investigation, or trial, particularly one involving a member

of a law enforcement agency, may produce a basis for impeachment under FRE 607.  

As evidenced in the accompanying Declaration of counsel, the Cyrus defense had

no idea that criminalist Debbie Madden had been the subject of a criminal investigation,

and prosecution in San Mateo County in 2007-2008 - or that she had been convicted.  The

Government never provided tha t information in discovery o r Brady, et a l. disclosu res. 

Moreover, the defense was not informed, and therefore unaware of the details of the

offense which have  recently been discussed in media  sources, and which  the defense  is

seeking further records on.  

Perhaps even more critical to the Cyrus defense’s current inquiry is the

investigation of the SF Crime Laboratory’s drug analysis section that followed the

revelation (or allegation) that Ms. Madden was allegedly using cocaine from the Crime

Laboratory - and that she had been doing so over a period of time.  On April 4, 2010, the

New York T imes reported a story with the headline “Hundreds of Drug Cases Are At Risk

in San Francisco,” stating, in the body of the piece:  

But there are signs that problems at the crime laboratory might have
been percolating since before 2007.  On Friday, The San Francisco
Chronicle reported that four grams of cocaine handled by Ms. Madden
and being used as evidence at a federal racketeering trial disappeared
in 2005, expanding the time frame for potentially corrupted cases.6

SF Chronicle staff writer Jaxon Van Derbeken wrote a story titled “Drug Lab

Scandal Could Undermine Murder Case,” published on Tuesday, April 6, 2010.  The

Cyrus case was refe renced, as w ere statements from undersigned  counsel.  W ith respect to

the U.S. A ttorney’s office, the article states: 

U.S. Attorney Joseph Russoniello said M onday tha t his office is
reviewing a “large number of documents and we will make the
appropriate disclosures at the appropriate time.”  He said 
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prosecutors are working long hours to do the review.7

According to an SFPD “media advisory” dated March 9, 2010, which was

submitted to this Court in support of the Cyrus motion to continue the sentencing date, SF

Police Chief George Gascon stated that: “During the course of the Department’s interview

with this civilian employee, the employee made allegations about practices at the Crime

Lab that do not meet professional standards.”  The reference was to a February 26, 2010

interview of a former criminalist at the SFPD Crime Lab.8

In another story authored by Chronicle staff writer Van Derbeken (“SF Drug-Test

Technician Accused of Skimming”), the SF Police Chief was described as stating “... that

when interviewed as part of the investigation, [Debbie Madden] had leveled charges of her

own about the lack of control over drug evidence.  One official said Madden called the

drug-testing process at the lab ‘sloppy’.” 9 

The question framed is whether the Office of the U.S. Attorney has any obligation

to turn over information that it has acquired as part of the investigation into malfeasance at

the SF Crime Laboratory, particularly malfeasance that may pertain to the time period of

this case , and to any criminalists who may have  been involved  in it.  

Mr. Cyrus understands that this motion comes after conviction, and thus is brought

under rules that are somewhat different than those pertinent to trial.  Nonetheless, this was

a case in  which  the dea th pena lty was  at issue.  M r. Cyrus still faces onerous punishmen t. 

Thus, the defense is relying  on those cases that have applied the principles of Brady v.

Maryland, 373 U.S. 83 (1963) post-conviction - though it must be noted that the

information in the Brady case itself (a statement attributed to the co-defendant that he, and

not Brady, had shot the victim) was discovered by the defense after conviction.  Thus, the

discovery here is not Rule 16 discovery, but rather Brady disclosure placed on the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Memorandum of Points and Authorities in Support of Cyrus Defense Post-conviction Motion for Discovery of

Information and Evidence Bearing on Validity of Convictions Depending on Drug-related Evidence 18

Government by a series of cases, including Kyles v. Whitley, 514 U.S. 419, 437 (1995)

noting that the responsibility for Brady compliance lies exclusively with the prosecution,

including the “duty to learn of any favorable evidence known to others acting on the

government’s behalf in the case.”  

Especially  because the Government took varying  positions w ith respect to its ability

to produce all evidence and information in the hands of the SFPD, the Cyrus defense notes

that the SFPD Crime Labora tory acted as part of the prosecution  team.  As the Fifth

Circuit recognized in U.S. v. Auten, 632 F.2d 478, 481 (5th Cir. 1980), courts have

consistently declined to draw a distinction between different agencies functioning under

the umbrella of  the prosecution team.  

A number of the rulings that have considered the implications of physical evidence

in a case  have come up during litigation of post-conv iction habeas co rpus ac tions. 

However, trial courts, including the trial court in the Oklahoma City bombing case, have

allowed post-convic tion discovery.  In the banking case, the defense w as allowed  to

review the lead sheets that had been generated during the course of the investigation, prior

to a hearing on a motion for new trial, and which were discussed not only during trial, but

during proceedings related to a Rule 33 motion.  The court there allowed the defendant the

opportunity to review material that he claimed was pertinent to the integrity of the

convic tions, though the  court eventually  rejected  the motion for new trial.  U.S. v. Nichols,

67 F.Supp.2d 1198, 1199-1200 (D.Colo. 1999).

U.S. ex rel Smith v. Fairman, 769 F.2d 386 (7th Cir. 1985) involved a gun that the

accused had a llegedly  used to  shoot a t two po lice officers and  commit a robbery. 

However, the officer who had examined the gun as a gun expert had test-fired the gun the

day afte r the shooting, and found it to be inoperable.  Id. at 389.  The officer failed  to

include this finding in his report, which was placed in the investigative files and not

disclosed to the prosecutor or to the defendant.  The reviewing court found that the

prosecutor had no knowledge of the ev idence, bu t on considering it post-conviction, it held

that the evidence of inoperability must be viewed as material exculpatory evidence,
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notwithstanding the fact that the prosecutors did not know of it.  “The fact that the

prosecutor in this case w as blameless therefore does not justify  the State’s failu re to

produce [the] firearms worksheet.”  Id. at 391-392.  

As the Ninth Circuit observed in Gantt v. Roe, 389 F.3d 908, 912 (9th Cir. 2004)

“Even a prompt disclosure after the verdict would have been useful in supporting

defendant’s motion for new tr ial.”  That observation  pertains  in this case.  Gantt  involved

a murder/robbery case.  The only physical evidence in the crime was a matchbook that had

a number written inside of it.  The prosecution’s position was that the defendant had lifted

the matchbook off the victim.  There were questions about how a particular phone number

would have come to be in the matchbook - and whether the phone number could be shown

to have been written in the matchbook.  Towards the end of trial, the prosecutor was

informed by investigato rs that an attempt had been  made to track dow n the number -

which led law enforcement officers to someone who could not identify the victim from a

photograph, thus undermining the prosecution’s theory of the significance of the

defendant’s possession of the matchbook.  The initial ruling on this issue by a District

Court was that it had been up to the defendant, not the Government, to investigate the

information at issue.  The Ninth Circuit disagreed, remanding the case for a hearing on

whether  the Government had failed to d isclose the info rmation, which the Ninth Circuit

found to be Brady evidence.  

Clearly, the 2009 site visitors from ASCLD , as well as the  specifically

commiss ioned SF  Crime Laboratory auditors in M arch, 2010 , had concerns abou t quality

assurance and documentation issues at the laboratory.  The latest of the audit reports that

was obta ined by the  defense is appended  to the Dec laration of counsel as an  exhibit, and it

indicates that there were problems in documentation of maintenance and repair for

balances and m icroscopes, and  incons istencies in the calibration documenta tion (at p .2). 

There are problems with the adequacy of case reports (particularly Madden’s reports) and

notes, and only a small percentage  of drug cases are looked at using instrumental analysis

(audit report at p.3).  There are problems with evidence handling and chain of custody
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documentation; the audit report indicates that Ms. Madden failed to record the description

of packaging in her notes, and that she was “... repeatedly counseled and the issue was

brought to the attention of all the ana lysts at a unit meeting.”  (March 2010 audit at p.5.) 

The rapid  turn-around time on d rug analys is was described as creating “... an un tenable

situation and directly affects the quality of the analytical work.”  (March 2010 audit at

p.6.)  

As evidenced  by the testimony in this case, som e of the lab practices that were

described in the audit are clearly mis-described - since some analysts alternated between

reporting gross weights and net weights of drugs, and in any event nobody could produce

evidence of the  calibration of the  balances used  to do pa rticular sample w eighing .  

Clearly, those sorts of issues have been inquired into - or will be inquired into,

given the concerns that prosecutors must have for the convictions they obtained in drug

cases.  Thus, the Cyrus defense should bene fit not only from what work was done by its

own lawyers to obtain the information used in this analysis of the issues, but also from the

Government’s far greater opportunity to obtain information bearing directly on the issues

in this case.  

Part of the defense concern here involves public statements from the Office of the

U.S. Attorney, some of these reported in the local press, to the effect that the Office of the

U.S. Attorney is making inquiry into the SFPD Crim e Lab - no twithstanding the fact that 

the Government has decided not to respond to any of the inquiries that the defense has

made concerning the U.S. Attorney’s knowledge of the Crime Laboratory inquiry, and the

specific investigation of criminalist Debbie Madden, as well as the taking of a statement

from her which the SF Police Chief characterized as containing her observations and

opinions of the laboratory’s practices.

The March 23-24, 2010 audit commissioned by the SFPD (see supporting

Declaration of counsel and exhibits) indicates that drug analysts, including one who

testified in this case, were interviewed concerning laboratory  practices, and that there are

interviews  available to the Office of  the U.S. A ttorney which the defense shou ld have in
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its possession.  The defense  has attempted, withou t success, to obtain Ms. M adden’s

interview with police, and  the interviews of Lois W oodworth (who testified in this case),

and two other criminalists, Tasha Smith, and Theresa Wong, also a criminalist at the

laboratory.  D efense counsel have reviewed publically ava ilable files and records to lcoate

the just-m entioned inform ation - w ithout success.  A  Court O rder should issue. 

CONCLUSION

For the reasons stated here , and in the supporting D eclaration of counsel, the Court

should grant this motion for discovery.

Dated: April 27th ,  2010

Respectfully submitted,

JAMES S. THOMSON
JOHN T. PHILIPSBORN

By   /s/ John T. Philipsborn        
    Attorneys for Defendant
    DENNIS CYRUS, JR.
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PROOF OF SERVICE

I, Steven Gray, declare:
That I am over the age of 18, employed in the County of San Francisco, California, and

not a party to the within action; my business address is Suite 350, 507 Polk Street, San Francisco,
California 94102.

On today’s date, I served the within document entitled:

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
CYRUS DEFENSE POST-CONVICTION MOTION FOR DISCOVERY OF
INFORMATION AND EVIDENCE BEARING ON VALIDITY OF
CONVICTIONS DEPENDING ON DRUG-RELATED EVIDENCE

( ) By placing a true copy thereof enclosed in a sealed envelope with postage thereon fully
prepaid, in the United States Mail at San Francisco, CA, addressed as set forth below;

(X ) By electronically transmitting a true copy thereof;
(  ) By having a messenger personally deliver a true copy thereof to the person and/or office

of the person at the address set forth below.

Robert Rees
William Frentzen
Assistant United States Attorneys
Office of the United States Attorney
450 Golden Gate Avenue, 11th Floor
San Francisco, CA 94102

I declare under penalty of perjury under the laws of the State of California that the
foregoing  is true and co rrect.

Executed this 27th day of April, 2010, at San Francisco, California.

Signed: /s/ Steven Gray
Steven Gray


