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joined motions. I was required to review thousands of pages of documents the District Attorney

The Honorable Anne-Christine Massullo. Judge of the Superior Court of California.
County of San Francisco (Judge Massullo) hereby responds to the challenge for cause filed by
Kamala Harns, the District Attorney for the County of San Francisco.

VERIFIED ANSWER OF THE HONORABLE ANNE-CHRISTINE MASSULLO

FoAnne-Christine Massullo, do declare as follows:

[ am o Judge of the Supertor Court of California. County of San Francisco and hava
presided over
cach of the followimg statements of my own personal knowledee unless stated upon information
and beliet and as o those statements. | believe them o be true.

1. The District Attornev for the County of San Francisco has filed the instant
challenge for cause pursuant to Code of Civil Procedure § 1701 in all of the above referenced
cases.  The District Attorney clamms that a person aware of the facts would believe that T could
not be fair and impartial in these cases and that I have a financial interest in the proceedings.

2 I specifically denv the claims of the District Attorney. T am not biased on
prejudiced 1n favor of or aganst any party or attorney in any of the above referenced matters. |
have no financial interest in any of the proceedings. I know of no reason why [ cannot be fain
and mmpartial. Indeed. I have no doubt in my mind that I am and have been fair and impartial i1
these proceedings.

3. On April 9. 2010, 1 was assigned to hear the matter People v. Bilhou SCN
2443262 and sixty other joined motions to dismiss or in the alternative to compel discovery. Al
of the cases mvolved defendants charged with various narcotics crimes that were seeking
dismissal of their cases oro in the alternative, discovery of documents related to the misconducy

of a former San Francisco Crime Lab ("Crime Lab™y criminalist. Debbie Madden., As part of the

submitted for in camera review because of an ongoing criminal investigation about Madden.

Litriig oiie Oi the first bearings on tie Jumux cases, i iformed aii paitics uiat 1 WoOuld iSSue 4

o

written order after my review of the bulk of the documents was complete. [ set almost weekly
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hearings that were done at a time when | was not in session with any other trials that were

ongomg in my department.
4+ Debbie Madden is represented by Paul DeMeester. Mr. DeNeester was permitted

to appear in the joined cases on the himited issue of asserting Madden™s privacy rights with

respect to items contained o her personnel file. She s not a defendant in the joined cases nor

does she have anongomy criminal case m San Francisco County.

B |

' R [ . i~
1 an Chraer ang Niatemoent ot [N 1\!;\7\ HJ\r\H\! (RIS AR AN

s O Moy 170 20000 1 mssued an Order and Statement of Decision
review of the documents and the record betore me. A copy of the order is attached as Fxhibie A
to the Challenge for Cause. The factual background of Nadden's criminal history. suspension
and adnussion to taking spilt cocaine from the Crime Lab is found at pages 2-3 ot the Order
Based on the record before me. including the District Attorney’s failure to provide any evidence]
of any procedure she had in place o obtain crimmal history information of SFPD employees. |
made findings at pages 12-17 of the May 17. 2010 Order. The District Attorney never sough
appellate review of that deciston.

6. The District Attorney did. however. challenge certain findings of mv order that
were critical of her office (not the conclusion wherein [ denied the requests for dismissal) in ¢
proceeding in Department 23 of the San Francisco Superior Court. Judge Susan Breall presiding.
['am not aware of any ruling by Judge Breall reversing any portion of the May 17 Order. In
addition. the District Attorney filed this motion which seeks. in part. to vacate only that portion
of the May 17. 2010 Order which made findings that were critical about her office but not thel
part of the order denving disnussal of the joined cases for Brady violations.

7. On or about May 10. 2010, my husband. John Hemann. and 1 were discussing our
schedules to determine our availability to attend various school events for our children. My

husband s a partner with the faw firm of Morgan. Lewis & Bockius. His practice is almost

exclusively in anti-trust and white collar criminal proceedings.  However. he believes that
MENnErs Of the 10Ca var shouid make tme o represent indigent deiendants and as suci. ha

applied for and was appomnted to serve on the Criminal Justice Act panel for the U.S. District

Court in the Northern District of California. Members of the CJA panel are available to takel
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cases when the Federal Public Defender’s Office has a conflict. 1 am informed and believe that
from 2006 to 2009 my husband handled only two drug cases through the CJA panel.

8. During our scheduling discussion. my husband told me that he had an appearance
in Federal Court the next day reparding o case where he had been appointed to represent ¢
detendant. Antomette Conden. on charges involving the possession of narcotics for sale. Thd
case title 1s U nired Stares of America v Roberson e al CR-00323 WHA

hod i hushy
told me that e dide T oasked him for o summary of the public facts about the case so 1 could
determme if his representation of Ms. Cowden presented a contlict for me. He mformed me that:
(1) the drugs were tested at the SFPD Crime Lab but were not tested by Debbie Madden: (2) Ms.
Cowden had entered a plea to a charge in 20090 (3) the case involved a small amount of crack:
and (4) the US. Attorneyv’s Office had a separate policy on how it was dealing with cases
tmvolving narcoties that had been tested by the Crime Lab.

10 After reviewing the pertinent ethical standards. T did not believe that recusal was
required. However: there was a hearmyg scheduled in the joined crime lab cases which 1 had
scheduled for May 13, 2010 and in an abundance of caution. | called the California Judges
Assoctation ("CJIAT) Ethics Hotline to obtain the name of a judge who could offer a further
opinion on the matter. I was given the names of three judges. All of the judges whose names |
was given sit on the Ethics Committee for the CJA and make themselves available to respond te
iquiries from judges. such as myselt. who are seeking guidance about ethical issues.

I On or about May 11. 2010, I contacted the Honorable Mary E. Fuller. Judge of
the Superior Court of California, County of San Bernardino. to obtain a further opinion on any
potential contlict stemming from my hushand’™s mvolvement in the federal court case. [ outlined
for Judge Fuller the public facts T had learned from my husband about the case and my
mvolvement regarding discovery issues in the state court cases. | asked both for an opinion

”g‘uumg & COniHc and WHEer 1 wWould be xLL{uucu 0 disciose 11y [UsUand S HivVOoIveIneit iy

the case.
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SEOHE ALASSELLO AND MENORANDUR OF POINTS AND AUTHORITIES

VERIFI ANSWER OF |




| 12 On Mav 120 2010 at approxumately 12:11 p.m.. Judge Fuller left a voicemail

2 message tor me responding to my two pomts ol nquiry.  Judge Fuller stated that she had

reviewed my set ot facts with the Vice Chair of the Comnuttee and that because my husband’s

e

4 involvement in the federal case was “so remote that the situation was netther a conflict nor was
S it something that would require disclosure. Judge Fuller stated that the opinion was advison

6 Honbyand that 1o would not be final unul 1t went before the full thies Comnnttee at therr next

7 Hmecuny. Damyimformed and believe that the neat mecting of the Commnttes s on July 170 20100
8 13 On NMav 120 2010 ar approxmmately 3230 pom [ parterpated via elephone m ¢

9 1 meeting of the Criminal Justice section of the Bar Association of San Francisco ("BASET). On
10 1 the agenda for the mectung was the June CLE panel regarding cthical issues o criminal

I discovery, On memory and beliet, the section first started discussing the ethics CLE in February

12 112010 well before 1 was assigned the Madden/Crime Lab joined cases.
13 4 As of the Mav 12, 2010 meeting. two ADASs from the District Attorney’s Office
P4 were members of the Criminal Justice section of BASEF. Al members ot the section. including]

15 1 the two ADAs from Ms. Harris™ office. were sent an e-muail of the May 12, 2010 agenda.

16 Is. On May 13, 2010, there was a further hearing on the joined cases. Based on my
17 | review of the law and the response I received from Judge Fuller. I did not disclose my hushand™s
18 || involvement in the federal case at the hearing.
19 6. As set forth above. on May 17, 2010. T issued my Order and Statement of
20 ] Decision on the joined cases. A further hearing was set for May 20, 2010, On or about May 25
21 12010 I received additional documents from the District Attorney for i camera review. Those

22 1 documents were produced as part of the ongoing criminal mvestigation.

23 17. A turther hearing regarding the joined cases was scheduled for May 27,2010
24 18 On May 25, 2010, my husband called me after he had made another appearance ing

25 the federal court case. He told me that an attorney who was also present m the same courtroom

: ¥ e O - S S P S SRS S
= nau ap 3¢ mun.u nii’ﬁ alici fiis dppalaliice wo Huird dDout T 1deis uf Vi, LJwWad u > oedd¢.  i11g

27 llattorney who approached my husband told him that he represented Debbie Madden My
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husband could not recall his name but when | asked if Paul DeMeester rang a bell. my husband
sard that that was the person who had approached him.

19, At the May 27, 2010 hearing on the joined cases. after all counsel. including Mr.
DelMeester. had made their appearances on the record. [ disclosed the contact Mr. DeMeester had
made with my hushand. 1 stated then. as T do wday. that nothing about that contact or the case
would create a contlict such that I could not be fair and impartial in these proceedings. At tha
tme ot the disclosure the District Attorney said nothing. In his response oo my diselosure at thel
bewinnimg of the hearig. My DelMeester mformed me that he had just been dise ussing that
tederal case with the District Attorney.

The Court: The Court should bring this up. Mr. DeMeester. It certamnly does not
effect this Court’s ability to continue hearing the cases. but | understand Mr.
DeNeester contacted my husband about a matter. And he's representing - his
name is John Hemann.

My DeMeester: Realls”? Tdidn't know the connection. That's imteresting.

The Court: And the court needs to disclose it. My husband disclosed to me that
vou had contacted him. [t's a federal court matter. has nothing to do with this
case. and wouldn™t aftect this court’s ability to continue to hear these matters. But
[ want to state on the record. Mr. DeMeester. so that you know there is a

connecton

Mr. Demeester: Rightt And vour honor. this - this contact ook place vesterday
or the day before — two days ago.  And | was just actually wprising the
prosecution of that case without citing names of the individuals m\ol\ ed. But
that was indeed a matter I was just broaching with counsel. So thank vou very
much.

(Franscriptof Nay 27,2010 Hearing, RT pp. 3-4: lines 13-1.)

20. The next hearing in this matter was scheduled for June 10. 2010, As | wag
reviewing the additional documents submitted in camera for review. [ issued a June 2. 201(
Supplemental Order for Additional Information. Part of the order included the following:

Finally, the Cnurt orders the District Attornev’s office to LOHIII‘H] I a written

¥
Prg re u)n,;_u‘ {

e e d e s Live Cxiana LIRS Cesa

Brudy (;w/m information h’ls been prmlded to the Court f()r IN camera review.,
This additional information will be provided to the Court by close of business on
June 3. 2010,
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21 Instead of providing a declaration on June 3. 2010, the District Attorney asked for
a continuance untl June 100 2010 w clarify my June 2. 2010 order. T ordered all counsel present
on June 4. 2010 for a specially set hearing.
RS Beftore the June 4. 2010 hearing began. the District Attormev's Otfice. for the firsg

ume. rarsed the rssue of a potential contlict at a sidebar with all counsel present. ADA Paul

Henderson requested the sidebar. To the best of myv memorve ADA Henderson sad that his

newspaper articke that had appeared carhier that week. Smee Tonls recerve the Datlhv Journal

print o my chamtbers. T ohad not read the arucle. NMro Henderson sard his office had somé
questions for me and read them to me w front of the other counsel present. | told Mr. Henderson

that if there were questions. we would need to be on the record.

23 At the end of the June 4. 2010 hearing. | stated the following regarding the

questions ADA Henderson requested that [ answer at sidebar:

The Court: Agam. I want to follow procedure and so it vou provide those
questions to the Court. and the Court will - - 1tis kind of an odd situation where
the Court is being asked questions. And again. if vour office feels that it needs to
make a motion. then it should make the motion and the Court will address the
ssues accordingly.

The Court: Agam. the court wants to obviously be responsive. But I also want to
follow the procedures. There 1s a procedure set out. and under civil code 170.
And so the Court wants to be mindful of that procedure. That is all that the Court
can sav at this point.  Why don’t vou provide the questions and then whatever
authority vou may have and the Court will look at them.

(Transcript of June 4. 2010 Hearing attached as Exhibit G to Challeneg for Cause.
RT pp. 1819 hines 24-151)

24, A hearing for the jomed cases was next scheduled for June 100 2010, In his
verified statement. ADA Paul Henderson asserts that T did not allow him to lodge the Districy
Attorney’s questons with the Cowrt. (Challenge for Cause and Veritied Statement at p. 8 lineg
21-26.) On the record. | dented the request to lodge the questons tor the reasons stated in my

2

ruling. (Transcript of June 10, 2010 Hearing. RT at pp. 11-12: hines 20-22. Exhubit 1 attached. )

Nonetheless, when we were off the record and I was about to get off the bench, ADA Henderson

TILLO AND MEMORANDUN OF POy
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agam tried to leave the questions with my clerk. Because | had issued my ruling on the record. |
refused to allow my clerk to accept the questions. On memory and belief. | told ADA Henderson
that he could notleave the questions because | would consider it an ex parre communication.

25, The Distnet Attorney alleges that | tuiled to disclose a potential conflict of
mterest “until after another attorney. [Paul] DeNMeester broached the subject with the People on
May 27 20100 two months mto the discovery hearings and 10 davs after issuing its written Order
fidme discovery vielutions by the Dismricr Atnorney s Offiee ™
The District Attorney claims that based on the Court's then disclosure. a reasonable person
would conclude that T discussed the discovery hearmes with my hushand.

26. Ideny the District Attorney s claims. [t 1s a matter of public knowledge that [
have been presiding over the jomed cases mvolving Madden and the Crime Tab since April 9
2010 Where a potential contlict may present tselt. I have an ethical and legal duty o gather
what facts | can to determine if m fact the matter presents a contlict. That is what | did when I
discussed the specifics of the federal case with mv husband.

27, I'had no knowledge that Mr. Demeester had been discussing the federal case with
the District Attorney’s Office when I took the bench on May 27. 2010, The first that | learned
that Nr. DeNeester had been discussing the federal case was afier I made mv disclosure as
evidenced 1 the transcript. It was Mr. DeMeester who. on the record. told me that he had just
been discussing the case with the District Attorney’s Office.

28. The District Attorney asserts that there 1s a “temporal connection between |mv]
rulings and findings. which the People take issue with. and the publicity surrounding [my]
husband’s actions.” (Challenge. p. 13, lines 15-16.) The District Attorney asserts that based on
a June 1. 2010 article in The Recorder newspaper, my husband “was able to get a better deal in
federal court for his client as a result of the disclosures of the problems in the Crime Lab.'
(Challenge. p. 130 lines 17-18.) In that same newspaper. an advertisement placed by the Bar

Assucialion of bdin CTancisco (TBADD )L Bsicd imy nusband as 4 paiieiist for o CLE ciass

sponsored by the Criminal Justice section. “Brady Disclosures: What's Gone Wrong and How tof

Make 1t Right

Y
#

i
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29, I denv the District Attornev’s claims regarding my hushand’s involvement in the
tederal case or the CLE pancl. The District Attorney has not provided any competent tact or
evidence to support her conclustons about mv husband. There has been no declaration from any
member of the ULS. Atorneyv’s Office o support the District Attorney’s conclusion that Ms.
Cowden somehow got a better deal as the result of any rulings I made i the joined state law

cases.  The fact of Madden™s 2008 convicton and the wape recorded interview of her in mid4

placed v the public domam without any order by me. In tact. the tape of Madden™s mterview
was plaved over a public radio or cable station.

30, The United States Attorney 1s the Chief Law Enforcement Officer for the
Northern District of Californta. The United States Attorney’s Office has not asked to join n the
instant cases seeking discovery about Madden or the Crime Lab. My husband recently informed
me that the Cowden matter was resolved based solely on the policy created by the United States

Attorney regarding the Madden/Crime Lab cases. He further mformed me that the onl

discovery he recerved in the federal case was the mitial Tab report.

R Both my husband and T are members of the Criminal Justice section of BASF,
The Criminal Justice section sponsors CLLE classes on 1ssues concerning both federal and state]
crimimal proceedings. | have been a member of the Criminal Justice section since 2007, My
husband became a member of the section in 2010, As long as I have been a member, there hag
been an Assistant District Attorney from the District Attorney’s Office who is also a member of
the section.  The section also mcludes members of the private bar. academia, the publig
defender’s offices of the Northern District ot California and the County of San Francisco. the
United States Attorney’s Office and the United States District Court.

32 I was not present for the June 17. 2010 CLE panel. [ am informed and believel
that the chief of the crimimal division for the ULS. Attorney’s office was on the panel and spoke
oetore iy husbaind. | aim inforined and believe that the cmet of the Criminal division stated tha
the LS. Attorney has an “open file” discovery policy. T am informed and believe that when my

husband spoke next. he agreed with the discovery policy of the ULS. Attorney as a way to obviata

T OVERIFIED ANSWER OF f0DGE ANNE-CHRISTING MASSULLO AND MEMORANDURM OF POINTS AND AUTHORITIES.
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most Brady problems. 1 am mformed and believe that at no time did mvy hushband comment about

the Madden cases pending betore me.

-
Rl

3 There are no facts or circumstances that would require myv disqualification ot
recusal in this case and [ do not believe my recusal would serve the interests of justice.
declare under penalty of perpury that the forevoing is true and correct.

Executed July 0020100 a0 San Francisco. Californja,
- N

T el -

Judge Anne-Christine Massullo

-1 0-
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MEMORANDUM OF POINTS AND AUTHORITIES

L.

INTRODUCTION

The District Attorney for the County of San Francisco, has tiled a chuallenve for causg
pursuant to Code of Crval Procedure § 1701 However. the challenge s factually incomplete and
misleading. Indeed. the challenge appears to be an attempt by the District Attorney™s Office 1o hive
nortions of bodoe Nassullo s Ny 17 2070 Order overtumed,

s the District Atorney™s posttton that Judge NMassullo is biased or prejudiced. or that ¢
person avware of the facts would believe that the People could not recerve o furr and impartial
hearmg m the instant matter. The District Attorney fails to set forth any veritied facts to support this
claim. The District Attorney also claims that Judge Massullo is financially interested in the
proceedings. The basis for the challenge s that Judge Massullo™s husband is a criminal defense
attorney practicing law m federal court: and that he represented an indigent criminal defendant
prosecuted by the TS Atomey’s Office for narcotics related otfenses. Without presenting any
evidence. the District Attorney claims that the chent of Judge Massullo™s hushand somehow
received a more favorable disposition i the federal court because of rulings made by Judgd
Massullo in the unrelated state court cases. The District Attorney also claims that there 1s an
appearance of impropriety because Judge Massullo’s husband was on a CLE panel that discussed
general legal principles that relate to the legal principles at issue in the instant proceedings. What

she fails to mention 1s that two Assistant District Attorney’s from her office are also members of the
section of the bar that sponsored the CLE panel and that members of her office were at meeting:
when the CLE presentation was discussed. In addition, the District Attorney offers no legal support
for her conclusion that Judge Massullo must be disqualified because her husband participated in g
panel discusston about the general topic of crimmal discovery.  In fact. the District Attornes

concedes that Judge Massullo's husband mentioned nothing about the Madden case or the Crimd

the foregomg and did nott and that raised an appearance of impropriety.

-11-~
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In addition. 1t 1s the assertion of the District Attorney that because of the appearance of bias]
Judge Massullo can no longer preside over any aspect of the above referenced matters. Further. the
District Attorney asserts that because of the appearance of bias. all of hadge Massullo’s prior order:
are void to the extent they criticize her management of the office but. to the extent Judge Massulle
denied the jomed defendant’s motion w dismiss their criminal cases for Brady violations. that
portion of the order. and that portion alone. should stand. As set forth more fully below. the instant
statement of dis
same. (Challenge. po T lines 1241322228

For all the reasons set forth below. the District Atworney s challenge does not state grounds
for the disqualification of Judge Massullo and it is untimely. The instant challenge does not set
forth any objective facts that show bias or show that a reasonable person aware of the facts would
believe that Judge Massullo could not be fuir and impartial in this matter or that Judge Massullo has
a Mnancial interest in this matter. Theretore, the challenge filed by the District Attorney pursuant (¢
Code of Crvil Procedure § 170.1 must be denied.

I
THE CHALLENGE IS NOT TIMELY

“The statement shall be presented at the earliest practicable opportunity after discovery of
the facts constituting the ground tor disqualification.”™ Code Civ. Proc. § 1703 (e)(1y: People v.
Sweer (1937) 19 Cal.App.2d 3920 Arebs v Los Angeles R. Corp. (1936) 7 Cal.2d 549 “[I}f
statement of disqualitication is untimely filed or if on its face it discloses no legal grounds for
disqualitication. the trial judge against whom it was filed mav order it stricken.” Code Civ. Proc.
S170.4by Neblewr v Pacipic Mutual Life Ins Co (1943 22 Cal.2d 393 401

In the instant matter. the challenge was not tiled at the earliest practicable opportunity.
The District Attorney was aware of at least some of the facts about which she now complains. asg
carly as April 2010, Assistant District Attorneyvs from her office are members of the section of

L)
SVt

S HIAU SPUNSorEd i€ UL ¢iiiigs P

e e

anci avout wiich she now compiains.  in addition. tha
newspaper article concerning Judge Massullo's husband and the purported better deal he got for

his client as a result of the Crime Lab related issues occurred on June 1. 2010 Nevertheless. thel

-1~

OVERIFIFD ANSWER OF 1UDGE ANNE-CHRISTING MASSULLO AND MEMORANDUN OF POINTS AND AUTHORITIES




I District Attorney did not file the instunt challenge until June 24, 2010 and in the meantime

2 eontimued to submiut documents for Judge Massullo™s review in camera.
3 For both these reasons. the challenge 1s untimely and should be stricken.
4 I

5 THE STATEMENT OF DISQUALIFICATION DOES NOT SET FORTH GROUNDS

6 FORTHE DISQUALIFICATION
Code of Cral Procedure $T7001 states:
8 (a) A qudye shall be disqualified if any one ormore of the tollowing s true:
(DA The judee has personal knowledee of disputed evidentian facts conceming
{
) the plmudmw
10 (23A) The judge served as a flawver in the proceeding
(3 %) I'he judge has a financial interest in the subject matter in a proceeding or in
g a party to the proceedin
. (B)A judge shall hg du 1ed to have a fmancial interest within the meaning of

this paragraph if:
3 (1JA spouse or minor child hiving m the household has a financial interest.
(i The judge or the spouse of the judee is a fiduciary who has a tinancial

4 mnterest.

. (C)A Judge has a duty to make reasonable efforts to intorm himself or herself
b about his or her personal and fiduciary interests and those ot his or her spouse and
16 the personal financial iterests of children hving in the household.

(4) The judge. or the spouse of the judge. or a person within the third degree of
17 relationship o either of them. or the spouse of such a person is a party to the
proceeding or an officer. director. or trustee of a party,
1 31 A lawyer or a spouse of a lawver i the proceeding is the spouse. former
19 spouse, child, sibling, or parent of the judge or the judge's spouse or if such a
person is associated m the private practice of law with a fawyver in the proceeding.
20 (6)(A) For any reason:
21 (1) The judge believes his or her recusal would further the interests of justice.

(it) The judge believes there 1s a substantial doubt as to his or her cap aut_\' to be
22 impartial.
(i) A person aware of the facts might reasonably entertain a doubt that the judge

t‘:

5

23 would be able to be impartial. ..

Sy (7)By reason of permanent or temporary physical impairment. the judge is unable
to pmperl\‘ perceive the evidence or is unable to properly conduct the proceeding.

25 (8)A) The judge has a current arrangement concerning prospective emplovment
or other compensated service as a dispute resolution neutral ...

26
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The California Supreme Court has stated that unless the grounds for disqualification arg
those enumerated in the statute. the judge will not be disqualitied.  Parrerson v Police Judge s
Court (1899) 123 Cal 453455,

The District Attorney m the mstant matter has not set forth any facts which suppor
grounds tor disqualificaton as enumerated i the statute,
2

Code of Crvl Procedure Section 1703101 requires that the disqualification statement

set forth “the facrs constiuning the or Hsgualificanon of the judue Merg
allegations setting torth the conclusions of the declarant do not comply. Epliraim v Superion
Couwrr (1941 42 Cal App 2d 578 378-5790 Ugas v Harris Farms, Ineo (1991) 234 Cal.App.3d
4150426, “Potential bias and prejudice must clearly be established. (Citation) . . .7 Roiiz v
Colchveell Bunker Residential Brokerage Co. (1998) 62 Cal App.4th 716, 724

A party's beliet as to a judge's bias and prejudice is irrelevant and not controlling in g
motion to disquality for cause. as the test applied is an objective one. United Farm Workers off
America vo Superior Court (1985) 170 Cal.App.3d 97, 1040 Stanford Universine v Superion
Cowrt (1985) 173 Cal.App.3d 403, 408 ("the htgants' necessarily partisan views do not providg
the applicable frame of reference.”)

[t 15 not suffictent in a case of this kind. to allege in the affidavit simply that the
defendant believes that he cannot have a fair and impartial trial. etc.. but it must
be made to appear by the affidavit or affidavits on file that a fair and impartial
trial cannot be had before the judge about to try the case. by reason of the bias and
prejudice of such judge. (Citation.) The affidavit or affidavits must not only state
facts. but the facts stated must establish to the satisfaction of a reasonable mind
that the judge has a bias or prejudice that will in all probability prevent him from
dealing fairly with the defendant.

People v Ford (1914) 25 Cal.App. 388, 395,

It 1s not sufticient that the District Attormey claims that Judge Massullo is biased or that
the People cannot receive a fair and mimpartial hearing in front of her. Instead. the District
,’\t[g‘vrnc}' must set forth f/l(l\ that show 1o a re asonable miind that .Iudge Massullo 1s biased S('}
that the People cannot get a fair trial.

Bias or prejudice consists of a "mental attitude or disposition of the judge towards
a party to the hitgation .. ." (Citation.} In order for the judge to be disqualified.
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judge who ts reversed by u higher court on any ruling or decision would ever be qualified to

the prejudice must be against a particular party and sufficient to mmpair the
judge's impartiality so that 1t appears probable that a fair trial cannot be held.
(Citations.)
Ensher, Alexander & Barsoom, [ne v Eusher (1964 225 Cal. App 2d 318, 322-323.
In the present casel there 1s nothing about Judge Massullo™s husband  giving o
presentation about o general area of crmunal faw which demonstrates bias or that shows that

Judge Muassullo connot be turr and impartal, Taken o it Jogical conclusion. the District

or any eriminal judge - o declare a contlicy

Attorney’s position would require Judee Muassullo -
i the judee™s spouse sat on a panel that discussed DNA evidence where DNA was used 1 a
pending tial. Clearly . there 15 no such requirement.

Likewise. there are no facts which show that because Judge Massullo’™s husband
represented a crimimal defendant in an unrelated case in federal court that Judge Massullo cannot
be fair and impartal in this matter. There are no facts presented at all that show that Judgg
Massullo is in any manner financially interested in the pending cases or that she cannot be fain
and impartial.

In the mstant challenge. the District Attorney has taken issue with the rulings made by
Judge Massullo which are not favorable to the District Attorney’s Office. The District Attorney
asserts that orders made by a judge who is disqualiied from heuaring a matter must be set aside.
Thus. 1t appears that the District Attorney is altempting to set aside the orders about which shel
does not agree. However. if the District Attorney disagreed with the rulings of Judge Massullo
the remedy 1s not to file a challenge pursuant to Code of Civil Procedure § 170.1 A party's
remedy for an erroneous ruling is not a motion to disqualify. but rather review by appeal or writ.
See Ryan v elre (1948) 87 Cal.App.2d 888, 893 "[A] wrong opinion on the law of a case does

not disquality a judge. nor is it evidence of bias or prejudice.” Otherwise. the court said. "no

proceed further i the particular case.” /hid. The proper remedy is an appeal from the erroneousy
ruling. lhid  Also see. 2 Witkin, California Procedure, Courts, $119.
[hited States (19943 510 VLS. 5400 3535,

As stated in Litekv v in discussing the

extrajudicial source doctrine:
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Frest, judicia rulings alone almost never constitute @ valid basis for @ buas or
partiality mo on... . Second, opiions formed by i dge on tiic basis of facts
ttroduced o events occurring in the course of the curant procecdines. or of prior
proceedings. fo not constitute a bass for a bias or ;)zn‘f:;aim'\/ moven.,

Code of Civ I Procedure § 170 states that 1t s ibe duty of 10 ndue 10 hear oo o

assigned W him or ey Indeed. the Court of Appeal has stated that itis Cie court's oblioainc ot

41 ot

to recuse tisell where there are no grounds for disqualificanior.

judicial responsibility does not require shimkimg sve v mie on s ccate asserts
m objective ind faw judge appeass to be brased. The dutv ofa o due
not disqualitizd 15 equally as stong as the duty not 1o sit ven o

(Citation.)

a st where
squahified.

Briggs v. Superior Court (2001) 87 Cal.Anp. 4™ 312, 319,

Judge Massui o has a duty not to recuse herself in this case beco s ~he is not bias 3 o1
prejudiced against or m favor of any party or parly’s attorney

1.

CONCLUSION

The District storney has failed to meet her burder of showine that Judge Massu o xl

financially interested i these proceedings. The District Attorney has also (iled

o meet her b, den

of showing that Judge Massullo is biased or that the People cartot get a £or znd impartial he: NENE
Thus, the challenge must be demed and Judge Massullo must continue to hear the mstant matte:
Dated: July 6, 2010

CUMMINGS, MCCLOREY, DAVIS, ACHO & ASSOCLTES, P.C.

By:

v

L
Sarah L. Overton™~"
Attorneys for the Honorable Anne-Christine Muassuilo
Judge of the Superior Court of California, Ce.anty of San Franciy ¢
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